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13-22-14

COMMERCE AND TRADE

13-22-14. Accuracy

not guaranteed.

(1) By issuing a permit or by providing forms for an information card, the
state does not guarantee the accuracy of any representation contained on the
permit or information card, nor does it warrant that any statement made by
the holder of the permit or information card is truthful. The state makes no
certification as to the charitable worthiness of any organization on whose
behalf a solicitation is made nor as to the moral character of the holder of the
permit or information card.
(2) The following statement shall appear on each permit and information
card in uppercase letters, in close proximity to the seal or acknowledgment
required under Subsection 13-22-l0(l)(d): "THE STATE OF UTAH DOES
NOT WARRANT THAT THE INFORMATION CONTAINED ON THIS
CARD IS TRUE."
History: C. 1953, 13-22-14, enacted by L.
1987, ch. 122, § 15.

CHAPTER 23
HEALTH SPAS
Compiler's Notes. - This chapter was enacted as Title 13, Chapter 22 but, because of duplicate numbering at the 1987 session, was renumbered as Chapter 23.
Section
13-23-1.
13-23-2.
13-23-3.
13-23-4.
13-23-5.

13-23-1.

Short title.
Definitions.
Contracts for health spa services.
Rescission.
Bond or letter of credit required.

Section
13-23-6.
13-23-7.

Exemptions from bond or letter of
credit requirement.
Enforcement - Costs and attorney's fees.

Short title.

This chapter is known as the "Health Spa Services Protection Act."
History: C. 1953, 13-22-1, enacted by L.
1987, ch. 105, § 5; recompiled as C. 1953,
13-23-1.
COLLATERAL REFERENCES

A.L.R. - Liability of proprietor of private
gymnasium, reducing salon, or similar health
club for injury to patron, 79 A.L.R.4th 127.
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13-23-2.

13-23-3

Definitions.

As used in this chapter:
(1) "Consumer" means a purchaser of health spa services for valuable
consideration.
(2) "Division" means Division of Consumer Protection.
(3) (a) "Health spa" means any person, partnership, joint venture, corporation, association, or other entity that, for a charge or fee, provides as one of its primary purposes services or facilities that are
purported to assist patrons to improve their physical condition or
appearance through change in weight, weight control, treatment,
dieting, aerobic conditioning, strength training, or other exercise. It
includes any establishment designated as a "reducing salon," "health
spa," "spa," "exercise gym," "health studio," "health club," or by other
similar terms.
(b) "Health spa" does not include:
(i) any exempt organization as defined in Section 501(c)(3) of
the Internal Revenue Code;
(ii) any facility operated by a licensed physician at which the
physician engages in the practice of medicine;
(iii) any facility operated by a health care provider, hospital,
intermediate care facility, or skilled nursing care facility;
(iv) any public or private school, college, or university;
(v) any facility owned or operated by the state or its political
subdivisions; or
(vi) any facility owned or operated by the United States or its
political subdivisions.
(4) "Health spa services" means any service provided by a health spa,
including athletic facilities, equipment, and instruction.
History: C. 1953, 13-22-2, enacted by L.
1987, ch. 105, § 6; recompiled as C. 1953,
13-23-2; L. 1988, ch. 43, § 1.
Amendment Notes. - The 1988 amendment, effective March 9, 1988, rewrote Subsection (3)(b)(i), which had read "any nonprofit

13-23-3.

organization," and made a minor stylistic
change.
Federal Law. - Section 501(c)(3) of the Internal Revenue Code, referred to in Subsection
(3)(b)(i), is 26 U.S.C. § 501(c)(3).

Contracts for health spa services.

(1) Any contract for the sale of health spa services shall be in writing. The
written contract shall constitute the entire agreement between the consumer
and the health spa.
(2) The health spa shall provide the consumer with a fully completed copy
of the contract at the time of its execution. The copy shall show the date of the
transaction and the name and address of the health spa.
(3) No contract shall have a term in excess of 36 months, but the contract
may provide that the consumer may exercise an option to renew the term
after its expiration.
(4) The contract or an attachment to it shall clearly state any rules of the
health spa that apply to the consumer's use of its facilities and services and
cancellation and refund policies of the health spa.
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History: C. 1953, 13-22-3, enacted by L.
1987, ch. 105, § 7; recompiled as C. 1953,
13-23-3.

13-23-4. Rescission.
(1) A consumer may rescind a contract for the purchase of health spa services if he enters into the contract and gives value at a time when the health
spa is not fully operational and available for use, and if the health spa does
not become fully operational and available for use within 60 days after the
date of the contract.
(2) A consumer's right to rescind his contract under this section continues
for three business days after the health spa becomes fully operational and
available for use.
(3) A consumer who rescinds his contract under this section is entitled to a
refund of any payments he has made, less the reasonable value of any health
spa services he actually received or $25, whichever is less. The preparation
and processing of the contract and other documents are not considered to be
health spa services that are deductible under this subsection from any refundable amount.
(4) Any rescission of a contract under this section is effective upon the
health spa's receipt of written notice of the consumer's intent to rescind the
contract. The notice may be delivered by hand or mailed by certified mail
postmarked no later than midnight of the third day after the health spa
becomes fully operational and available for use.
History: C. 1953, 13-22-4, enacted by L.
1987, ch. 105, § 8; recompiled as C. 1953,
13-23-4.

13-23-5. Bond or letter of credit required.
(1) Each health spa shall obtain and maintain either a performance bond
issued by a surety authorized to transact surety business in this state or an
irrevocable letter of credit issued by a financial institution authorized to do
business in this state. The bond or letter of credit shall be payable to the
division for the benefit of any consumer who incurs damages as the result of
the health spa's violation of this chapter, or as the result of the health spa's
going out of business or relocating and failing to offer an alternate location
within 15 miles. The division may recover from the bond or letter of credit the
costs of collecting and distributing funds under this section, up to 10% of the
face value of the bond or letter of credit, but only if the consumers have fully
recovered their damages first. The total liability of the issuer of the bond or
letter of credit may not exceed the amount of the bond or letter of credit.
(2) The minimum principal amount of the bond or letter of credit required
under Subsection (1) shall be based on the number of unexpired contracts for
health spa services to which the health spa is a party, in accordance with the
following schedule:
Number of Contracts
with an Unexpired Term
Exceeding 90 Days
500 or fewer

Principal Amount of
Bond or Letter of Credit
$10,000
822
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Number of Contracts
with an Unexpired Term
Exceeding 90 Days
501 to 1,000
1,001 to 1,500
1,501 to 2,000
2,001 or more

Principal Amount of
Bond or Letter of Credit
$20,000
30,000
40,000
50,000

(3) Each health spa shall obtain the bond or letter of credit and furnish a
certified copy of the bond or letter of credit to the division prior to selling,
offering or attempting to sell, soliciting the sale of, or becoming a party to any
contract to provide health spa services. A health spa is considered to be in
compliance with this section only if the proof provided to the division shows
that the bond or letter of credit is current.
(4) Each health spa shall maintain accurate records of the bond or letter of
credit and of any payments made, due, or to become due to the issuer and shall
open the records to inspection by the division at any time during normal
business hours.
(5) If a health spa changes ownership, ceases operation, or relocates and
fails to offer an alternate location within 15 miles, the health spa is subject to
the requirements of this section as if it were a new health spa coming into
being at the time the health spa changed ownership. Th~ former owner may
not release, cancel, or terminate his liability under any bond or letter of credit
previously filed with the division, unless;
(a) the new owner has filed a new bond or letter of credit for the benefit
of consumers covered under the previous owner's bond or letter of credit;
or
(b) the former owner has refunded all unearned payments to consumers.
History: C. 1953, 13-22-5, enacted by L.
1987, ch. 105, § 9; recompiled as C. 1953,
13-23-5; L. 1991, ch. 128, § 1.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, in Subsection
(1) added the phrase beginning "or as the result" at the end of the second sentence and

added the next-to-last sentence; and substituted the language ending "the health spa is
subject" for "A change in the ownership of a
health spa subjects the health spa" in the first
sentence in the introductory paragraph of Subsection (5).

13-23-6. Exemptions from bond or letter of credit requirement.
(1) A health spa is exempt from the applicatioh of Section 13-23-5 if:
(a) all payments to the health spa for which each consumer is obligated
at any one time, including down payments, enrollment fees, membership
fees, or any other payments to the health spa do not exceed $100; and
(b) the term of each contract, including any complimentary, compensatory, or other extension does not exceed 90 days.
(2) A health spa which offers no paid-in-full membership, but only memberships paid for by installment contracts is exempt from the application of Section 13-23-5 if:
(a) each contract contains the followirig clause: "If this health spa
ceases operation and fails to offer an alternate location within 15 miles,
823
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no further payments under this contract shall be due to anyone, including
any purchaser of any note associated with or contained in this contract.";
(b) all payments due under each contract, including down payments,
enrollment fees, membership fees, or any other payments to the health
spa, are in equal monthly installments spread over the entire term of the
contract; and
(c) the term of each contract is clearly stated and is not capable of being
extended.
History: C. 1953, 13-22-6, enacted by L.
1987, ch. 105, § 10; recompiled as C. 1953,
13-23-6; L. 1991, ch. 128, § 2.
Amendment Notes. - The 1991 amend-

13-23-7. Enforcement

-

ment, effective April 29, 1991, designated the
former introductory language as part of Subsection (1), inserted the introductory language
in Subsection (2), and made related changes.

Costs and attorney's fees.

The division may, on behalf of any consumer or on its own behalf, file an
action for injunctive relief, damages, or both in order to enforce this chapter.
In addition to any relief granted, the division is entitled to an award for
reasonable attorney's fees, court costs, and reasonable investigative expenses.
History: C. 1953, 13-22-7, enacted by L.
1987, ch. 105, § 11; recompiled as C. 1953,
13-23-7.

CHAPTER 24
UNIFORM TRADE SECRETS ACT
Section
13-24-1.
13-24-2.
13-24-3.
13-24-4.
13-24-5.

Section
13-24-6.
13-24-7.
13-24-8.
13-24-9.

Short title.
Definitions.
Injunctive relief.
Damages.
Attorneys' fees.

Preservation of secrecy.
Statute of limitations.
Effect on other law.
Uniformity of application
construction.

and

13-24-1. Short title.
This chapter is known as the "Uniform Trade Secrets Act."
History: C. 1953, 13-24-1, enacted by L.
1989, ch. 60, § 1.
Uniform Laws. - Jurisdictions that have
adopted the Uniform Trade Secrets Act are Alabama, Alaska, Arizona, Arkansas, California,
Colorado, Connecticut, Delaware, District of
Columbia, Florida, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana,

Maine, Maryland, Minnesota, Mississippi,
Montana, Nebraska, Nevada, New Hampshire,
New Mexico, North Dakota, Oklahoma, Oregon, Rhode Island, South Dakota, Utah, Virginia, Washington, West Virginia, and Wisconsin.
Effective Dates. - Laws 1989, ch. 60, § 10
makes the act effective on May 1, 1989.
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13-24-2

COLLATERAL REFERENCES
A.L.R. - Discovery of trade secret in state
court action, 75 A.L.R.4th 1009.

13-24-2.

Definitions.

As used in this chapter, unless the context requires otherwise:
(1) "Improper means" includes theft, bribery, misrepresentation,
breach or inducement of a breach of a duty to maintain secrecy, or espionage through electronic or other means.
(2) "Misappropriation" means:
(a) acquisition of a trade secret of another by a person who knows
or has reason to know that the trade secret was acquired by improper
means; or
(b) disclosure or use of a trade secret of another without express or
implied consent by a person who:
(i) used improper means to acquire knowledge of the trade
secret; or
(ii) at the time of disclosure or use, knew or had reason to
know that his knowledge of the trade secret was:
(A) derived from or through a person who had utilized
improper means to acquire it;
(B) acquired under circumstances giving rise to a duty to
maintain its secrecy or limit its use; or
(C) derived from or through a person who owed a duty to
the person seeking relief to maintain its secrecy or limit its
use; or
(iii) before a material change of his position, knew or had reason to know that it was a trade secret and that knowledge of it
had been acquired by accident or mistake.
(3) "Person" means a natural person, corporation, business trust, estate, trust, partnership, association, joint venture, government, governmental subdivision or agency, or any other legal or commercial entity.
(4) "Trade secret" means information, including a formula, pattern,
compilation, program, device, method, technique, or process, that:
(a) derives independent economic value, actual or potential, from
not being generally known to, and not being readily ascertainable by
proper means by, other persons who can obtain economic value from
its disclosure or use; and
(b) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
History: C. 1953, 13-24-2, enacted by L.
1989, ch. 60, § 2.

Effective Dates. - Laws 1989, ch. 60, § 10
makes the act effective on May 1, 1989.
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Injunctive

relief.

(1) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall be terminated when the trade secret has
ceased to exist, but the injunction may be continued for an additional reasonable period of time in order to eliminate commercial advantage that otherwise
would be derived from the misappropriation.
(2) In exceptional circumstances, an injunction may condition future use
upon payment of a reasonable royalty for no longer than the period of time for
which use could have been prohibited. Exceptional circumstances include, but
are not limited to, a material and prejudicial change of position prior to acquiring knowledge or reason to know of misappropriation that renders a prohibitive injunction inequitable.
(3) In appropriate circumstances, affirmative acts to protect a trade secret
may be compelled by court order.
History: C. 1953, 13-24-3, enacted by L.
1989, ch. 60, § 3.

13-24-4.

Effective Dates. - Laws 1989, ch. 60, § 10
makes the act effective on May 1, 1989.

Damages.

(1) Except to the extent that a material and prejudicial change of position
prior to acquiring knowledge or reason to know of misappropriation renders a
monetary recovery inequitable, a complainant is entitled to recover damages
for misappropriation. Damages can include both the actual loss caused by
misappropriation and the unjust enrichment caused by misappropriation that
is not taken into account in computing actual loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be
measured by imposition of liability for a reasonable royalty for a
misappropriator's unauthorized disclosure or use of a trade secret.
(2) If willful and malicious misappropriation exists, the court may award
exemplary damages in an amount not exceeding twice any award made under
Subsection (1).
History: C. 1953, 13-24-4, enacted by L.
1989, ch. 60, § 4.

13-24-5. Attorneys'

Effective Dates. - Laws 1989, ch. 60, § 10
makes the act effective on May 1, 1989.

fees.

If a claim of misappropriation is made in bad faith, a motion to terminate an
injunction is made or resisted in bad faith, or willful and malicious misappropriation exists, the court may award reasonable attorneys' fees to the prevailing party.
History: C. 1953, 13-24-5, enacted by L.
1989, ch. 60, § 5.

Effective Dates. - Laws 1989, ch. 60, § 10
makes the act effective on May 1, 1989.
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13-24-6. Preservation

13-24-9

of secrecy.

In an action under this chapter, a court shall preserve the secrecy of an
alleged trade secret by reasonable means, which may include granting protective orders in connection with discovery proceedings, holding in-camera hearings, sealing the records of the action, and ordering any person involved in the
litigation not to disclose an alleged trade secret without prior court approval.
History: C. 1953, 13-24-6, enacted by L.
1989, ch. 60, § 6.

Effective Dates. - Laws 1989, ch. 60, § 10
makes the act effective on May 1, 1989.

13-24-7. Statute of limitations.
An action for misappropriation shall be brought within three years after the
misappropriation is discovered or, by the exercise of reasonable diligence,
should have been discovered. For the purposes of this section, a continuing
misappropriation constitutes a single claim.
History: C. 1953, 13-24-7, enacted by L.
1989, ch. 60, § 7.

Effective Dates. - Laws 1989, ch. 60, § 10
makes the act effective on May 1, 1989.

13-24-8. Effect on other law.
(1) Except as provided in Subsection (2), this chapter displaces conflicting
tort, restitutionary, and other law of this state providing civil remedies for
misappropriation of a trade secret.
(2) This chapter does not affect:
(a) contractual remedies, whether or not based upon misappropriation
of a trade secret;
(b) other civil remedies that are not based upon misappropriation of a
trade secret; or
(c) criminal remedies, whether or not based upon misappropriation of a
trade secret.
History: C. 1953, 13-24-8, enacted by L.
1989, ch. 60, § 8.

Effective Dates. - Laws 1989, ch. 60, § 10
makes the act effective on May 1, 1989.

13-24-9. Uniformity of application

and construction.

This chapter shall be applied and construed to effectuate its general purpose
to make uniform the law with respect to the subject of the chapter among
states enacting it.
History: C. 1953, 13-24-9, enacted by L.
1989, ch. 60, § 9.
Applicability. - Laws 1989, ch. 60, § 10
provides: "This act takes effect on May 1, 1989,
and does not apply to misappropriation occurring prior to the effective date. With respect to

a continuing misappropriation that began
prior to the effective date, the chapter also does
not apply to the continuing misappropriation
that occurs after the effective date."
Effective Dates. - Laws 1989, ch. 60, § 10
makes the act effective on May 1, 1989.
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CHAPTER 25
AUTOMATED DIALING TELEPHONE
SOLICITATION
Sunset Act. Section
13-25-1.
13-25-2.
13-25-3.

See Section 63-55-213 for the repeal date of this chapter.

Definitions.
Rulemaking authority of division.
Registration with division required - Registration - Procedure.

Section
13-25-4.
13-25-5.

Prohibited conduct - Telephone
lines to be disengaged - Summary statement required.
Penalty.

13-25-1. Definitions.
As used in Sections 13-25-2 through 13-25-5:
(1) "Automated dialing system" means any telephone dialing or
accessing device, machine, or computer which is programmed to sequentially access telephone numbers and automatically connect a telephone
with a recorded message, except any device associated with a burglar
alarm system, voice messaging system, or fire alarm system.
(2) "Division" means the Division of Consumer Protection.
(3) "Emergency telephone number" means any telephone number
which accesses or calls any fire department, law enforcement agency,
ambulance, hospital, medical center, poison control center, rape crisis
center, suicide prevention center, rescue service, the 911 emergency access number, deaf relay center, or any other emergency access number
provided by law enforcement agencies and police departments.
(4) "Recorded message" means any taped communication without live
voice interaction soliciting the sale of goods or services.
History: C. 1953, 13-25-1, enacted by L.
1990, ch. 33, § 1.
Effective Dates. - Laws 1990, ch. 33 became effective on April 23, 1990, pursuant to

13-25-2. Rulemaking

Utah Const., Art. VI, Sec. 25.
Cross-References. - Division of Consumer
Protection, Chapter 2 of this title.

authority of division.

The division is authorized, subject to Title 63, Chapter 46a, Utah Administrative Rulemaking Act, to make and enforce rules that in its judgment are
necessary to administer and enforce this chapter and which promote and
protect the health, safety, and general welfare of the public with respect to the
use of automated dialing systems.
History: C. 1953, 13-25-2, enacted by L.
1990, ch. 33, § 2.
Effective Dates. - Laws 1990, ch. 33 be-

came effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.
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13-25-3.

Registration with division required tion - Procedure.

13-25-4

Registra-

(1) (a) A person may not operate or authorize the operation of an auto-

mated dialing system with a recorded message without first having registered with the division.
(b) A person is not required to register separately on behalf of each
client it represents.
(c) A person is not required to register if that person only uses an
automated dialing system to place:
(i) solicitation calls to existing customers, clients, or others with
an existing business relationship; or
(ii) calls concerning goods or services previously ordered by or for
customers, a client, or other person.
(2) In accordance with Title 63, Chapter 46a, the Utah Administrative
Rulemaking Act, the division shall by rule provide for the form, content, and
submittal process for registration.
(3) The division shall charge and collect a fee for registration under guidelines provided in Subsection 63-38-3(2). The fee charged under this section
may not exceed $50. Legislative approval is not required for fees collected
prior to July 1, 1990.
(4) The division shall create and maintain a list of individuals that do not
want to receive telephone solicitation calls. The division shall provide copies
of the list to the telephone solicitors registered with it, and to organizations
that compile or sell consumer lists to telephone solicitors.
(5) The division by rule shall provide for the protection of the privacy of
telephone subscribers with nonpublished telephone numbers.
History: C. 1953, 13-25-3, enacted by L.
1990, ch. 33, § 3.
Effective Dates. - Laws 1990, ch. 33 be-

13-25-4.

came effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.

Prohibited conduct - Telephone lines to be disengaged - Summary statement required.

(1) A person may not operate or authorize the operation of any automated
dialing system to place telephone calls to:
(a) emergency telephone numbers;
(b) a residence to be received before 9:00 a.m. or after 8:00 p.m. local
time; or
(c) randomly selected or incrementally sequential telephone numbers.
(2) All automated dialing systems must disengage the telephone line of the
person called within 30 seconds after the person called has terminated or
disconnected the telephone call.
(3) All automated dialing system recorded messages shall identify the business initiating the call and provide a summary statement of what the message
is about within 15 seconds upon making contact with the person called.
(4) Nothing in this chapter prohibits:
(a) solicitation calls to existing customers, clients, or others with an
existing business relationship; or
(b) calls concerning goods or services previously ordered by or for customers, clients, or other persons.
829
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History: C. 1953, 13-25-4, enacted by L.
1990, ch. 33, § 4.
Effective Dates. - Laws 1990, ch. 33 be-

came effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.

13-25-5. Penalty.
(1) The division shall investigate any complaints received concerning violations of this chapter.
(2) If, after investigating any complaint, the division finds that there has
been a violation of this chapter, it shall provide written notice of the complaint to the telephone solicitor, and shall provide a written summary of the
requirements of this chapter.
(3) Any person who operates or authorizes the operation of an automated
dialing system that fails to comply with any provision of this chapter or the
rules promulgated under this chapter following the notice required by Subsection (2) is subject to a penalty of not less than $500 nor more than $2,000 for
each violation.
History: C. 1953, 13-25-5, enacted by L.
1990, ch. 33, § 5.
Effective Dates. - Laws 1990, ch. 33 be-

came effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.

CHAPTER 26
TELEPHONE FRAUD PREVENTION
ACT
Section
13-26-1.
13-26-2.
13-26-3.
13-26-4.
13-26-5.
13-26-6.
13-26-7.

13-26-1.

Short title.
Definitions.
Registration required.
Exemptions from registration.
Right of rescission - Cancellation.
Disclosure required.
Prohibition against referring to
compliance with article to prospective purchasers.

Section
13-26-8.

13-26-9.
13-26-10.

Prohibition against solicitation of
purchasers on behalf of unregistered solicitor - Violation a
misdemeanor.
Punishment for violation of chapter or for fraud or deceit.
Provisions of chapter not exclusive.

Short title.

This chapter is known as the "Telephone Fraud Prevention Act."
History: C. 1953, 13-26-1, enacted by L.
1990, ch. 154, § 1.
Effective Dates. - Laws 1990, ch. 154 be-

came effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.
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13-26-2.

13-26-3

Definitions.

As used in this chapter unless the context otherwise requires:
(1) "Division" means the Division of Consumer Protection.
(2) "Premium" means a gift, bonus, prize, award, certificate, or other
document by which a prospective purchaser is given a right, chance, or
privilege to purchase or receive goods or services with a stated or represented value of $25 or more as an inducement to a prospective purchaser
to purchase other goods or services.
(3) "Sale" means a sale of goods or services in which:
(a) the seller solicits the sale over the telephone; and
(b) the purchaser's agreement to purchase is made over the telephone.
(4) "Telephone solicitor" means a person, partnership, corporation, or
other entity which makes or places telephone calls for the purpose of
selling or soliciting sales over the telephone.
History: C. 1953, 13-26-2, enacted by L.
1990, ch. 154, § 2.
Effective Dates. - Laws 1990, ch. 154 be-

13-26-3.

Registration

came effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.

required.

(1) (a) A person, partnership,

corporation, or other entity which engages in
telephone solicitation or sales in this state must annually register with
the Division of Consumer Protection prior to doing or continuing to do
business in this state.
(b) The registration form shall also designate an agent or an individual
residing in this state who is authorized by the solicitor to receive service
of process in any civil action brought by this state or a resident of this
state.
(c) Failure of a solicitor to designate an agent or individual to receive
service or the failure to appoint a successor to the agent or individual
shall result in suspension of the registration or a denial of an initial or
renewal registration.
(2) The division may impose a fee, not to exceed $50, pursuant to the terms
of Subsection 63-38-3(2).
.
(3) The division may establish by rule the registration requirements for
solicitors under the terms of Title 63, Chapter 46a, the Utah Administrative
Rulemaking Act. Before the division can take any action under this chapter, it
shall comply with the requirements of Title 63, Chapter 46b, Administrative
Procedures Act.
History: C. 1953, 13-26-3, enacted by L.
1990, ch. 154, § 3.
Effective Dates. - Laws 1990, ch. 154 be-

came effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.
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from registration.

The following are exempt from registration under this chapter:
(1) a licensed broker or an agent or solicitor when soliciting sales
within the scope of his license;
(2) the solicitation of sales by:
(a) a public utility or motor carrier which is regulated pursuant to
Title 54 or by an affiliate of such a utility or motor carrier;
(b) a newspaper or magazine of general circulation, or any solicitation of sales made on behalf of a broadcaster licensed by any state or
federal authority;
(c) a nonprofit organization if no part of the net earnings from the
sale inures to the benefit of any private shareholder or other person;
(d) a person who periodically publishes and delivers a catalog of
the solicitor's merchandise to prospective purchasers, if the catalog:
(i) contains a written description and illustration of each item
offered for sale;
(ii) includes the business address of the solicitor;
(iii) includes at least 100 pages of written material and illustrations;
(iv) is distributed in more than one state; and
(v) has an annual circulation by mailing of not less than
250,000;
(3) any publicly-traded corporation registered with the Securities and
Exchange Commission, or any subsidiary of such a corporation;
(4) the solicitation of any commercial bank, bank building company,
subsidiary or affiliate of a bank building company, trust company, savings and loan association, credit union, industrial loan company, personal
property broker, consumer finance lender, or insurer subject to regulation
by an official agency of this state or the United States;
(5) the solicitation by a person soliciting only the sale of telephone
services to be provided by the person or his employer;
(6) the solicitation of a person relating to a transaction regulated by
the Commodities Futures Trading Commission, if:
(a) the person is registered with or temporarily licensed by the
commission to conduct that activity under the Commodity Exchange
Act; and
(b) the registration or license has not expired or been suspended or
revoked;
(7) the solicitation of a contract for the maintenance or repair of goods
previously purchased from the person:
(a) who is making the solicitation; or
(b) on whose behalf the solicitation is made;
(8) the solicitation of previous customers of the business on whose behalf the call is made if the person making the ·call:
(a) does not offer any premium in conjunction with the sale;
(b) is not selling an investment or an opportunity for an investment that is not registered with any state or federal authority; and
(c) is not regularly engaged in telephone sales;
(9) the solicitation of a sale made as a result of a personal business
meeting and transaction subsequent to a telephone solicitation;
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(10) the solicitation of a sale which is an isolated transaction and not
done in the course of a pattern of repeated transactions of a like nature;
(11) the solicitation of sales which constitute less than 60% of a person's prior year's sales made as a result of a commercial telephone solicitation. Where more than 60% of a person's prior year's sales were made as
a result of commercial telephone solicitations, the service bureau contracting to provide commercial telephone solicitation services to the person shall be considered a commercial telephone solicitor; or
(12) the solicitation of sales by a telephone solicitor which has a uniform policy or procedure that allows for the refund or return of any unused goods or premium within seven days or more after receipt by the
purchaser and which refunds any money paid by the purchaser within 30
days after the goods or premium have been returned.
History: C. 1953, 13-26-4, enacted by L.
1990, ch. 154, § 4; 1991, ch. 60, § 1.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, deleted Subsection (13), which read "any business which must
file annual reports with the Department of
Commerce," and made related changes.

13-26-5.

Right of rescission

Federal Law. - The Commodity Exchange
Act, cited in Subsection (6)(a), is codified as 7
U.S.C. § 1 et seq.
Effective Dates. - Laws 1990, ch. 154 became effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.

-

Cancellation.

(1) Before the consummation of a sale a telephone solicitor required to be
registered under this chapter shall disclose to all prospective purchasers the
complete street address of the physical location from where he is making the
telephone solicitation and the legal name of the solicitor.
(2) In addition to any right to otherwise revoke an offer, the purchaser from
a telephone solicitor required to be registered under this chapter may cancel a
telephone solicitation sale up to midnight of the third business day after the
receipt of the merchandise or premium, whichever is later.
(3) No order for the sale of any merchandise from a telephone solicitor
required to be registered under this chapter is effective unless the purchaser
is both:
(a) advised orally and in writing of the legal name, telephone number,
and complete street address of the physical location of the solicitor; and
(b) advised orally of the right of cancellation along with a written notice containing the following information:

"NOTICE OF CANCELLATION
You, the buyer, may cancel this order without any penalty or obligation
within three business days from the delivery of the merchandise or premium
(gift, bonus, prize, or award), whichever is delivered later."
(4) For the purposes of this section, "business day" does not include Sunday
or a federal or state holiday.
History: C. 1953, 13-26-5, enacted by L.
1990, ch. 154, § 5.
Effective Dates. - Laws 1990, ch. 154 be-

came effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.
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Disclo~ure required.

(1) A telephone solicitor required to be registered under this chapter shall
identify the business initiating the call and provide a summary statement of
what the call is about within 15 seconds of making contact with the party
called.
(2) The division may by rule require public disclosure or notification by a
solicitor.
•
History: C. 1953, 13-26-6, enacted by L.
1990, ch. 154, § 6.
Effective Dates. - Laws 1990, ch. 154 be-

13-26-7.

came effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.

Prohibition against referring to compliance
article to prospective purchasers.

with

No solicitor shall make or authorize the making of any references to its
compliance with this chapter to any prospective or actual purchaser.
History: C. 1953, 13-26-7, enacted by L.
1990, ch. 154, § 7.
Effective Dates. - Laws 1990, ch. 154 be-

13-26-8.

came effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.

Prohibition against solicitation of purchasers on
behalf of unregistered solicitor - Violation a
misdemeanor.

(1) No salesperson may solicit prospective purchasers on behalf of a telephonic solicitor required to be registered under this chapter, who is not currently registered with the division pursuant to this chapter.
(2) Upon discovery of a person soliciting without being registered as required by this chapter, the division may first notify the solicitor of the requirements of this chapter before commencing any action under this section.
(3) Any person who violates this section is guilty of a class B misdemeanor
punishable by imprisonment in the county jail for not more than six months,
by a fine not exceeding $2,500, or by both the fine and imprisonment.
History: C. 1953, 13-26-8, enacted by L.
1990, ch. 154, § 8.
Effective Dates. - Laws 1990, ch. 154 be-

13-26-9.

Punishment
or deceit.

came effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.

for violation of chapter or for fraud

Except as provided in Section 13-26-8, any person, including, but not limited to, the solicitor, a salesperson, agent, or representative of the solicitor, or
an independent contractor who willfully violates any provision of this chapter
or who directly or indirectly employs any device, scheme, or artifice to deceive
in connection with the offer or sale by any telephonic solicitor, or who willfully, directly, or indirectly, engages in any act, practice, or course of business
which operates or would operate as a fraud or deceit upon any person in
connection with a sale by any telephonic solicitor shall be subject to a civil
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penalty in the district court not exceeding $2,000 for each unlawful transaction.
History: C. 1953, 13-26-9, enacted by L.
1990, ch. 154, § 9; 1991, ch. 184, § 1.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, substituted "be
subject to a civil penalty in the district court"

13-26-10.

Provisions

for "upon conviction be punished by a fine"
near the end of the section.
Effective Dates. - Laws 1990, ch. 154 became effective on April 23, 1990, pursuant to
Utah Const., Art. VI, Sec. 25.

of chapter not exclusive.

The remedies, duties, prohibitions, and penalties of this chapter are not
exclusive and are in addition to all other causes of action, remedies, and
penalties provided by law.
History: C. 1953, 13-26-10, enacted by L.
1991, ch. 184, § 2.
Effective Dates. - Laws 1991, ch. 184 be-

came effective on April 29, 1991, pursuant to
Utah Const., Art. VI, Sec. 25.
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Definitions.

As used in this chapter:
(1) "Division" means the Division of Consumer Protection within the
Department of Commerce as defined in Section 13-2-1.
(2) "Facsimile machine" means a device capable of:
(a) scanning and encoding written text for conversion into electronic signals for transmission; or
(b) receiving electronic signals and reproducing them as a duplicate of the original text.
(3) "Facsimile solicitor" means a person as defined in Section 68-3-12
who solicits the purchase of goods or services directly or indirectly by use
of a facsimile transmission machine.
History: C. 1953, 13-27-1, enacted by L.
1991, ch. 149, § 2.
Effective Dates. - Laws 1991, ch. 149 be-

came effective on April 29, 1991, pursuant to
Utah Const., Art. VI, Sec. 25.
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13-27-2. Fax solicitation

list -

Costs -

Account.

(1) The division shall create and maintain a list of persons who do not want
to receive solicitations by facsimile machine. Each list shall contain its publication date. As provided in Subsection (3) the division shall provide copies of
the list to organizations that compile and sell consumer lists to telephone or
facsimile solicitors and to persons wishing to obtain a copy in accordance with
Section 13-27-3.
(2) The division has authority to adopt rules to facilitate enforcement of
this chapter.
(3) The division may charge a reasonable fee to cover the cost of providing
the list. All revenue received from the distribution of the list shall be deposited in the Commerce Service Fund in accordance with Subsection 13-1-2(3),
to be used to pay for the costs of publishing and distributing the list under this
section.
History: C. 1953, 13-27-2, enacted by L.
1991, ch. 149, § 3.
Effective Dates. - Laws 1991, ch. 149 be-

came effective on April 29, 1991, pursuant to
Utah Const., Art. VI, Sec. 25.

13-27-3. Solicitor to obtain list tions.

Restrictions

-

Excep-

(1) Except as provided in Subsection (3), before soliciting the purchase of
goods or services by facsimile machine, the facsimile solicitor shall obtain
from the division a current list of persons who have notified the division that
they do not want to receive solicitations by facsimile machine in accordance
with Subsection (2).
(2) Except as provided in Subsection (3), a person may not solicit the purchase of goods or services by facsimile machine to anyone whose name is on
the list published by the division under Section 13-27-2. A facsimile solicitor
may not rely on a list for more than 60 days from its publication date.
(3) A person may solicit the purchase of goods or services by facsimile
machine transmission to any person on the list published under Section
13-27-2 if the solicitation is to a party:
(a) who has given written consent to the solicitation;
(b) with whom the sender has an existing business relationship; or
(c) is not more than one page and is sent to a party with whom the
sender has had a prior business relationship within the last two years.
(4) A person may solicit the purchase of goods or services by facsimile
machine transmission to a party not on the list published under Section
13-27-2 if the transmission is not more than three pages, excluding a cover
page, and:
(a) the solicitation is received by the recipient facsimile machine between the hours of 1 a.m. and 6 a.m.; or
(b) the solicitation is sent during any hour of the day or night by persons not regularly engaged in soliciting the purchase of goods or services
by facsimile machine and is sent to no more than five recipients during
any 60-day period.
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History: C. 1953, 13-27-3, enacted by L.
1991, ch. 149, § 4 ..
Effective Dates. - Laws 1991, ch. 149 be-

13-27-4. Civil penalty -

13-27-4

came effective on April 29, 1991, pursuant to
Utah Const., Art. VI, Sec. 25.

Limited to state.

(1) In accordance with Title 63, Chapter 46b, Administrative Procedures
Act, and in addition to its other enforcement powers under Title 13, Chapter
2, the division may impose a civil penalty against any person violating this
chapter for a maximum of $250 for each violation.
(2) This chapter applies only to facsimile machine transmissions sent and
received within the state.
History: C. 1953, 13-27-4, enacted by L.
1991, ch. 149, § 5.
Effective Dates. - Laws 1991, ch. 149 be-

came effective on April 29, 1991, pursuant to
Utah Const., Art. VI, Sec. 25.
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